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I. Introduction

A Power Purchase Agreement (“PPA”) is a long-term agreement between the seller of wind 
energy and the purchaser.  Negotiating and signing a PPA is an important step in the 
development of any wind energy project because it secures a long-term revenue stream through 
the sale of energy from the project and provides evidence that the energy is needed by the 
purchaser.  Power may be sold through a PPA to a local utility or electric cooperative, a more 
distant utility, or to a different wholesale or retail customer. 

While price terms are often thought of as the most important element of a PPA, typical PPAs 
include many vital provisions addressing issues such as the length of the agreement, 
commissioning process, “take-or-pay” or curtailment agreements, early termination rights, 
construction milestones,  defaults and penalties, and ownership of credit flowing to the project 
owner and power purchaser.  This article discusses various elements of a PPA and provides 
examples of contract provisions in an effort to give interested parties a basic understanding of the 
key provisions in a typical agreement. 

II. Length of the Agreement

A. Term

PPAs are long-term agreements.  The initial term of most PPAs is 20 years, although an initial 
term ranging anywhere from 15 to 25 years is not unusual.  The agreement is usually effective 
once it has been executed (signed) by representatives of both the seller and the purchaser.  
Termination, or end date, of the agreement may be measured from the date of commercial 
operation or the date the agreement was executed.  The date of commercial operation is the date 
the seller has met all the conditions necessary to deliver wind energy to the purchaser. 

The agreement may also provide the purchaser an opportunity to extend the contract to include a 
renewal term beyond the initial term.  This option will often state that the price and terms 
included in the initial term will apply during the renewal term. 

B. Early Termination

There are several common provisions often included in PPAs that allow one or both parties to 
terminate the agreement early if certain conditions occur.  For example, the agreement may allow 
one or both parties to terminate the agreement if: 1) the federal production tax credit (PTC) is not 
available; 2) the seller’s or purchaser’s board members or managers do not approve the project; 
3) permits necessary for the construction and operation of the project are not obtained; 4) the 
seller has not entered into an acceptable interconnection agreement; 5) financing is not available; 
6) transmission access has not been secured; or 7) site control is not secured. 

The early termination provisions will usually require the terminating party to give notice to the 
other party and allow for time to address the issue before the termination is effective. 
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III.  Commissioning Process

There are a number of steps involved in the commissioning process of a wind project that must 
be completed before the facility can reach commercial operation.  While some of these steps may 
be included in the milestone section of the PPA (discussed below), other PPAs include them 
elsewhere as conditions to commercial operation.  Each of these steps is aimed at ensuring that 
the facility will be able to reliably deliver wind energy to the purchaser. 

These conditions for commercial operation may require the seller to demonstrate to the purchaser 
that: 

the seller has completed all testing required by the financing documents, government 
permits, interconnection agreement, seller’s operating agreement, sellers’ engineering, 
procurement and construction agreement and any manufacturers’ warranties; 

an officer of the seller has certified that the equipment installed at the facility has a 
maximum designed output equal to the agreed megawatts; 

the facility has achieved initial synchronization with the interconnection provider’s 
system;

the communications systems reliably communicates with the purchaser; 

an independent professional engineer has certified that the facility has been completed in 
all material respects in accordance with the PPA; 

the facility is performing under the interconnection agreement at a generation level 
acceptable to the interconnection provider without causing any abnormal or unsafe 
operating conditions on any interconnected system; 

a separate agreement is in effect to deliver energy to the facility to allow for turbine start-
up and shut down and maintenance; 

security arrangements have been made;

certificates of insurance have been obtained; and

all permits, consents licenses, approvals and authorizations required by any government 
authority have been obtained. 

IV. Sale and Purchase

A. Price

Price terms vary depending on the structure of the project financing, quality of the wind 
resource, available transmission resources and other issues.  Price terms in may range anywhere 
from 2.4¢ per kilowatt hour (kWh) to 6.4¢ per kWh.  Price terms are very important to project 
development, as the PPA allows investors to estimate the total revenue available over the life of 
the project.  If the purchase price is too low, the project may not have a positive cash flow or the 
investors may be unable to earn a reasonable rate of return. If so, it unlikely the project will be 
financed.  Conversely, purchasers (usually utilities) have an interest in keeping the price low to 
ensure the utility can deliver low-cost electricity to its customers and the public utilities 
commission will approve the PPA.    

Prices terms may remain flat, escalate or deescalate over the life of the project.  For example, 
Minnesota’s community-based energy development (“C-BED”) statute1, requires utilities to 

1 See Minnesota Statutes, Section 216B.1612 for further information about requirements for C-BED tariffs. 
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develop a tariff with a higher rate during the first 10 years of the project, recognizing that wind 
projects have high upfront capital costs.  C-BED power purchase agreements reflect this 
structure by providing a higher rate in the first ten years of the project and a lower rate in the 
later 10 years.  In addition, the PPA may allow for an lower initial rate, or trial price, that is 
applied to energy delivered to the purchaser before the date of commercial operation.  

B. Metering

In order to measure the amount of wind energy delivered to the purchaser, most agreements 
include provisions that require the seller to install, maintain and test metering equipment at the 
point of delivery.  While these meters are owned by the seller, purchasers often require that the 
seller give the purchaser access to the meters or install equipment that allows the purchaser to 
read the meter remotely. 

C. Billing

Most PPAs include an article specifying invoice and billing procedures.  It is common that the 
agreement will require the seller to provide a monthly invoice detailing wind energy delivered or 
available capacity.  Timelines for payment and agreements relating to billing disputes are often 
included as well. 

V. Curtailment

A. Curtailment Right

Most PPAs require that the seller deliver and sell to the purchaser all the wind energy generated 
by the facility.  However, many agreements recognize that there will be times when either the 
purchaser, transmission owner or transmission authority (such as the Midwest Independent 
Transmission System Operator (MISO) or the Mid-Continent Area Power Pool (MAPP)) may 
curtail the production of wind energy at the facility because of constraints on the system, 
emergency or other reasons.   A curtailment right is simply the right to, from time-to-time, 
restrict the delivery of wind energy from the generator to the point of delivery. The following is 
and example of  a curtailment provision: 

(a)  The Purchaser shall have the right to curtail the delivery of Energy and Capacity 
to Purchaser for any reason deemed sufficient by Purchaser in its discretion 
(“Purchaser’s Curtailment Right”). To exercise the Purchaser’s Curtailment Right, 
Purchaser shall give Seller prior notice of the maximum allowable energy to be 
delivered to the point of delivery during any period of curtailment pursuant to this 
section (which may, in Purchaser’s discretion, be zero MWs), when such curtailment 
will begin and when it will end (the ending point may be left open as indefinite and 
to be designated at a subsequent time by further notice from Purchaser to Seller).  
Notice of the exercise of the Purchaser’s Curtailment Right may be given by 
Purchaser to Seller via phone but promptly confirmed in writing.  Upon receipt of 
notice from Purchaser of its exercise of the Purchaser’s Curtailment Right, Seller 
will operate the wind project so as to ensure that the amount of energy delivered to 
the point of delivery at any one time during the curtailment period will not exceed 
the maximum allowable energy specified by Purchaser in the notice.  
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(b) The Parties acknowledge that there may also be circumstances in which 
MISO, MAPP or another Person with authority will direct Seller to curtail deliveries 
of energy and capacity from the wind project in accordance with applicable law, 
tariffs or agreements. 

B. Take-or-pay 

During negotiation of a PPA, the parties must decide who will bear the financial risk for losses 
that arise when the purchaser, transmission owner or transmission authority exercises its 
curtailment right.  Many PPAs are structured as “take-or-pay” agreements, which means that the 
purchaser will pay the seller for wind energy actually delivered to the point of delivery and for 
“available capacity,” or energy that would have been delivered but for the curtailment.  

Agreements differ regarding the conditions under which the purchaser must pay for “available 
capacity” that was not delivered.  For example, in some PPAs, the purchaser pays regardless of 
the reason for the curtailment.  In other PPAs, the purchaser pays for available capacity only if 
the purchaser exercised its curtailment right, not if the wind energy was curtailed because of an 
emergency, force majuere event (discussed below) or another event that would have damaged the 
transmission system. 

The parties usually agree to calculate available capacity based on wind data available during the 
curtailment period and the power curve data for the wind turbines.  The seller is often required to 
construct and maintain a meteorological tower capable of measuring and recording 
representative wind data 24 hours a day, and this data can be used to calculate the payment owed 
by the purchaser for the curtailed energy.  

C. Curtailment Payment Calculations

The amount the purchaser must pay to the seller because of curtailment includes both the agreed 
price for the megawatts of available capacity and an additional “grossed up” amount reflecting 
the federal production tax credit (“PTC”) value.  To incorporate this into the PPA, the agreement 
may define “tax benefits” as follows: 

Tax Benefits. An amount equal to: (a) the production tax credits to which the seller 
would have been entitled with respect to net energy that could have been delivered 
but for a qualifying production loss event; plus (b) a “gross up” amount to take into 
account the federal, state and local income tax to Seller on such payments in lieu of 
production tax credits so that the net amount retained by Seller after payment of 
federal, state and local taxes is equal to the amount set forth in clause (a) of this 
definition.  For purposes of determining the foregoing, Seller shall be deemed to be 
subject to tax at the highest statutory corporate income tax rates for the highest 
income bracket (federal, state or local, as applicable) for the Seller, as appropriate, 
that are in effect or scheduled to be in effect for the tax years in which the receipt of 
such Tax Benefits payment is taxed. 

These provisions are important because, if the curtailment had not occurred, the seller would 
have received the benefit of the PTC.  Instead, the seller will pay applicable taxes on any 
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payments received from the purchaser because of the curtailment.  To hold the seller harmless 
(or as close to it as possible), the purchaser is obligated to pay the agreed to price for the 
available energy plus the “gross up” amount to cover the benefit the seller would have received if 
the energy had not been curtailed.  

VI. Transmission Issues

Transmission provisions are becoming an increasingly important part of PPAs.  These provisions 
include allocating both responsibility for securing adequate transmission access and costs for 
transmission upgrades.  The following is an example of transmission provisions that may be 
included in an agreement:   

(a) Seller shall be solely responsible for obtaining and paying for transmission and 
delivery of any and all energy produced by the facility to the  point of delivery.  
Seller shall further be solely responsible for applying for and obtaining designation 
of the facility from MISO as an Energy Resource.  Subject to purchaser’s 
termination right set for below in paragraph (b), all cost allocations associated with 
designation of the facility as an Energy Resource shall be determined pursuant to, 
and governed by, the applicable MISO tariff, the Interconnection Agreement and 
applicable FERC rules and regulations.  In the event that the facility has not reached 
commercial operation within the time frame set forth in the Milestone Appendix to 
this agreement, the Purchaser may terminate the agreement upon written notice to 
Seller without further obligation. 

(b) In the event any Network Upgrades are necessary (in whole or in part) for the 
facility to be designated as an Energy Resource by MISO and it is determined by 
MISO, FERC, MPUC or other appropriate person that the Purchaser or its ratepayers 
will be responsible for the costs of such upgrades or charges, (either directly or 
indirectly through the operation of MISO tariffs or FERC policies), then the 
Purchaser shall have the right at its sole and absolute discretion to determine whether 
to agree to accept such costs.  In the event the Purchaser decides not to accept the 
costs associated with the facility obtaining designation as an Energy Resource, the 
Purchaser may terminate this agreement upon written notice to seller within forty-
five (45) days following Purchaser’s receipt of the Seller’s Energy Resource 
interconnection request.  Seller shall provide the Interconnection Provider and any 
applicable transmission owner’s written permission to release transmission study 
results to Purchaser.  Seller may be entitled to “financial transmission rights” under 
the MISO Open Access Transmission and Energy Markets Tariff for certain Network 
Upgrades necessary for the facility to be designated as an Energy Resource that are 
funded by Seller.  

As discussed in paragraph (a) above, the seller is often responsible for the costs of all 
transmission upgrades necessary to deliver the wind energy from the generation facility (the 
wind turbines) to the point of delivery.  The point of delivery is a specific point in the 
transmission system where the wind energy is deemed to be delivered to the purchaser, and the 
purchaser assumes the risk of loss beyond that point.   As discussed in paragraph (b) above, costs 
for transmission upgrades that are necessary to reliably deliver the wind energy from the point of 
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delivery to the ultimate customer are called “network upgrades,” and costs for theses network 
upgrades are allocated following applicable MISO, FERC or state laws.2

MISO’s determination as to whether a project is designated as an Energy Resource or a Network 
Resource  significantly impacts the allocation of costs related to needed network upgrades.  
“Energy Resource” and “Network Resource” are terms defined in the MISO Open Access 
Transmission and Energy Markets Tariff.   Designation as an Energy Resource makes the 
facility’s electric output eligible to interconnect with the transmission system using the existing 
firm or non-firm capacity on an “as available” basis.  Designation as a Network Resource means 
that the facility must meet specific deliverability requirements, and then the transmission 
provider (e.g. MISO) will integrate the resource in the same manner as other large generating 
facilities already designated as Network Resources. 

If a wind generator is designated as a Network Resource and other requirements are met, the 
seller will be reimbursed for fifty percent of the costs of network upgrades needed to 
interconnect the project to the transmission system.  If, however, the wind generator is 
designated as an Energy Resource, the allocation of costs for network upgrades are not eligible 
for this reimbursement.  Instead, allocation of costs is dependent upon who requests Network 
Resource Interconnection Service.  Typically, the entity requesting the project move forward is 
responsible for the costs of necessary network upgrades.   

At the time a PPA is negotiated and executed, it is common that the analysis and studies 
conducted by MISO or other transmission authority are not complete.  Thus, there is no final 
determination as to the allocation of costs for network upgrades. As shown in paragraph (b) 
above, the seller or the  purchaser may insist that they have the option to terminate the PPA if 
they determine that the costs for needed transmission upgrades are unreasonable.  

VII. Defaults and Penalties

A.   Milestones

Construction or development milestones are established to allow the purchaser and seller to track 
the project’s development progress.  The agreement may name a variety of milestones, 
including: acquisition of all permits needed for construction; execution of a construction 
contract; commencement of construction; evidence of the seller’s purchase of wind turbines; and 
commercial operation. 

The seller agrees to meet the dates established in the PPA for each of the milestones.  Failure to 
meet a development milestone may trigger delay damages.  

2 Discussion of network upgrades and cost allocation in this section is focused on Generator Interconnection Projects 
that are identified as necessary in the generator interconnection process pursuant to the Large Generator
Interconnection Procedures (LGIP).  This category of network upgrades includes any addition, modification or 
upgrade to the MISO Transmission System required at or beyond the first point of interconnection necessary to 
reliably accommodate the interconnection of a new generating facility.  
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B. Delay Damages

Delay damages are often calculated by multiplying a dollar amount (e.g. $5) by the number of 
MW of contracted capacity for each day the seller fails to meet a milestone.  For example, if the 
seller is sixty days late performing a construction milestone on a 25 MW project, the delay 
damages would be $7,500 ($5 x 25 MW x 60 days).  Failure to meet the construction milestone 
for commercial operations may trigger penalties that are much larger; penalties of $100 to $1000 
per day are not uncommon.  

The agreement may also include a provision that allows the seller to recover any delay damages 
paid to the purchaser for earlier missed milestones if the seller is able to deliver the project by the 
milestone for commercial operation.  The following provision is an example: 

Notwithstanding the foregoing, if Seller meets the commercial operation milestone, 
all delay damages paid by Seller to Purchaser based upon a failure to meet one or 
more earlier construction milestones, less any expense amounts incurred by 
Purchaser, shall be refunded to Seller, without interest, with payments due Seller for 
the first monthly billing period following the commercial operation date.

C. Events of Default

PPAs include detailed sections related to “events of default.”  Events of default are situations 
where the action or inaction of one of the party significantly jeopardize the overall project.  
Many events of default are “curable,” which means there is an opportunity to resolve the issue.  
However, when one party is responsible for an “event of default,” the other party is typically 
entitled to damages if the default cannot be cured.

Events of default that may be considered “uncurable” include: liquidation or dissolution of either 
party; assignment of assets; voluntary bankruptcy; selling energy committed to the purchaser to a 
third party; fraud; waste; tampering with the purchaser’s facilities; misrepresentation; and 
misconduct.  In the event that one of these situations occurs, the other party is usually entitled to 
specific damages under the agreement. 

The PPA may also list specific events of default that are considered curable and provide a time 
period in which the defaulting party must cure.  Examples of curable defaults include failure to: 
meet construction milestones; maintain security funds; maintain agreements required to deliver 
energy to the purchaser; comply with mortgage lien requirements; provide energy for sixty 
consecutive or ninety non-consecutive days in any 365 day period; or meet peak production 
requirements.  Other curable defaults include: involuntary bankruptcy; abandonment of the 
facility, making false representations or warranties, or failure to comply with any other material 
obligation under the agreement which would have a material impact on the other party.  

B. Force Majeure

When negotiating a PPA, the parties acknowledge that there may be circumstances beyond the 
parties’ control that could prevent them from performing under the contract.  In order to 
recognize this within the agreement, the agreement will include a definition for “force majeure” 
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and one or more clauses excusing nonperformance if a party is unable to perform because of a 
force majeure event.  The following is an example of a definition of force majeure. 

Force Majeure.  The performance of each party under the agreement may be subject 
to interruptions or reductions due to an event of Force Majeure.  The term “Force 
Majeure” shall mean an event or circumstance beyond the control of the party 
claiming force majeure, which, by exercise of due diligence and foresight, could not 
reasonably have been avoided, including, but not limited to an emergency, a force 
majeure event on the interconnection provider’s system as defined in the 
Interconnection Agreement to the extent it causes the facility to by physically 
incapable of delivering energy or Purchaser from receiving energy to the point of 
delivery; a force majeure event (or comparable uncontrollable circumstances as may 
be defined in the applicable OATT) on the regional transmission system to the extent 
it causes the Purchaser to be unable to accept delivery of energy at the point of 
delivery or to transmit such energy from and after the point of delivery, flood, 
earthquake, storm, fire, lighting, epidemic, war, riot, civil disturbance, sabotage, 
strike and act of God or any other cause beyond the control of the party claiming 
Force Majeure.  However, the obligation to use due diligence shall not be interpreted 
to require resolution of labor disputes by acceding to demands of the opposition 
when such course is inadvisable in the discretion of the party having such difficulty. 

The definition of force majeure may also include items such as: high winds of sufficient strength 
or duration to materially damage a facility or significantly impair its operation for a period of 
time longer than normally encountered in similar businesses under comparable circumstances; 
long-term changes in renewable energy flows across the facility caused by climactic change; and 
actions or inactions of a government authority.  The definition may also exclude certain items 
such as: the unavailability of wind, curtailment, litigation or failure to maintain permits. 

If a force majeure event occurs, the agreement will excuse both parties from responsibility and 
liability related to any delay or failure to perform.  Most agreements will require that the party 
asserting force majeure to provide the other party with notice.  

D. Remedies

When an event of default occurs and remains uncured, the non-defaulting party may be entitled 
to actual damages or the right to terminate the agreement.  Actual damages include any damages 
incurred as a result of the default.  If the seller defaults, this will usually mean the purchaser can 
recover costs for purchasing replacement energy in addition to any other costs incurred.  If the 
default remains uncured for more than 365 days, the non-defaulting party may be required to 
either 1) waive its rights to recover further damages or 2) elect to terminate the agreement.  

Liability for damages due to a delay or event of default are often capped.  The liability cap for 
delay damages may be formulaic, for example $75/MW times the nameplate capacity of all wind 
turbines.  In contrast, liability for events of default are often a fixed amount like $10 million.   
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VIII.  Insurance

The PPA will usually require that the seller maintain, at the seller’s expense, specific insurance 
policies.  In some cases, the seller is required to list the purchaser as an additional insured under 
the policy.  Policies typically required include: commercial general liability insurance; worker’s 
compensation insurance for seller’s employees; automobile liability insurance; builder’s risk 
insurance; all-risk property insurance; and business interruption and extra expense insurance.  
The business interruption and extra expense insurance covers lost revenues or increased expenses 
needed to resume operations after a claim under the property insurance policy.    

IX. Environmental Attributes or Credits

Many PPAs include provisions that assign ownership of the “environmental attributes,” 
“environment credits,” “green tags,” or “renewable energy credits” to the purchaser.  
Environmental attributes or credits are generally defined as 1) credits, certificates, off-sets or 
other benefits assigned to the generation in a manner which reduces, displaces or off-sets air 
emissions resulting from fuel combustion at another location or 2) aggregates the total benefits or 
attributes of a renewable energy marketing program, green pricing program, environmental or 
renewable energy trading system,  renewable energy portfolio standard or other program 
required by federal or state law.  

Even if there is no state or federal tracking or trading system applicable for a specific wind 
project, many agreements are including provisions assigning ownership of such credits if a 
system is developed.  For example, an agreement may include language stating: 

The parties acknowledge that future legislation or regulation may create value in the 
ownership, use or allocation of environmental attributes.  The Purchaser shall own or 
be entitled to claim all environmental attributes to the extent such credits may exist 
during the term of this agreement.  Seller shall cooperate with Purchaser at the 
Purchaser’s sole cost and expense with data and other information reasonably 
requested by the Purchaser to obtain and assign to the Purchaser any and all 
environmental attributes.  
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IX. Conclusion

Negotiating a power purchase agreement is an essential step in developing a wind energy project.  
As shown by the general overview provided in this article, PPAs include many important 
provisions beyond just the negotiated price for wind energy generated by the project.  Each 
provision in the PPA warrants careful analysis and consideration, and parties nearing 
negotiations on a PPA should discussed the proposed language with legal counsel to make sure it 
meets the needs of the specific project.     
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